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Ghosts, goblins and gray areas

Communication and
ethics in the legal
profession

By Kristi Paulson
Special to Minnesota Lawyer

October brings out the shadows.
We lean into the thrill of haunted
houses, carved pumpkins, and ghost
stories whispered in the dark. But in
the legal profession, the things that
truly make us shiver rarely come
with masks and costumes. They
arrive instead in the form of over-
looked conversations, misunderstood
texts, or ethical lines crossed in the
name of zealous advocacy.

The most frightening part? These
are not rare occurrences. They creep
into everyday practice. And like
ghosts, goblins, and zombies, they
can haunt a lawyer long after the
initial misstep. This Halloween,
let’s unmask some of the monsters
that lurk in the gray areas of com-
munication and ethics — and more
importantly, look at the skills we can
use to keep them at bay.

The Phantom of
Assumptions: Silence
isn’'t golden

Every lawyer knows that Rule
1.4 of the Minnesota Rules of
Professional Conduct requires us
to keep clients reasonably informed
and to explain matters sufficiently
for informed decision-making. On
paper, that looks straightforward.
In practice, it is one of the trickiest
— and most common — sources of
grievance.

Consider this: A lawyer secures a

settlement and gives a quick phone
rundown of the numbers. The law-
yer assumes the client “got it.” But
when the check arrives, the client is
blindsided by deductions for liens
and costs. From the lawyer’s per-
spective, it was explained. From the
client’s perspective, it was not ex-
plained clearly — or at least not in
a way they could retain.

The phantom of assumption
thrives in silence. To combat it,
lawyers can lean on three commu-
nication skills:

1. Clarity: Break complex issues
into plain language.

2. Confirmation: Ask the client
to restate the key point in their own
words.

3. Documentation: Recap the
conversation in an email or letter.

These steps may take minutes
but prevent misunderstandings that

DEPOSIT PHOTOS
otherwise rattle around like chains
in a haunted house

Tricks, treats, and
truthfulness

Halloween celebrates tricks and
treats. In negotiation, the ethical
line between puffing and deception
can feel just as thin as the string on
a trick-or-treater’s mask.

Lawyers often rely on “positional
language”: “My client won’t take less
than $100,000.” That may be puffery,
a posture in the negotiation dance.
But inventing a competing offer that
doesn’t exist? That'’s a lie — and one
that can later unravel into an ethi-
cal complaint.

The best communication strategy
is framing. A lawyer can be tough
without being untruthful. Instead
of inflating facts, reframe values,

priorities, or risks in persuasive
terms. Think of it less as trickery
and more as storytelling: shaping
the narrative without crossing into
fabrication.

A useful skill here is the self-
check question: Could this
statement later be objectively dis-
proven? If yes, it belongs in the
“trick” category — and not the fun
kind.

The Zombie Text:
Messages that
never die

Texts are today’s zombies — quick,
informal, and nearly impossible to
kill. Lawyers often treat them as
throwaway communications, for-
getting they are as permanent and
discoverable as any letter.

A late-night frustrated text to
opposing counsel — “My client is
desperate; we’ll probably take what-
ever you offer” — might feel like
venting. But screenshot it, share it
in mediation, and suddenly it has
new life, stumbling around the room
like the undead.

Communication skills matter here
too:

¢ Channel awareness: Ask: is
this message better suited for email
or a phone call? Texts should be for
logistics, not strategy.

¢ Tone Control: Step back be-
fore hitting send. Read the text as
though a judge were the audience.

* Boundary Setting: Tell clients
upfront how text communication will
be used, and when sensitive matters
require a call or written memo.

The zombie text can’t come back
to life if it never left the graveyard
in the first place.
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